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 A. Background 

1. RESPA 

• Anti-kickback – Eliminate abusive practices that 

drive up cost of product to consumers 

• Consumer disclosure – Give buyers and sellers 

full disclosure of costs of transaction 

2. TILA 

• Informed use of credit – Disclosure of credit terms 

• Cost of credit calculations – Annual percentage 

rate and finance charge 

• Projected payment schedule – Allow consumers to 

compare pricing among competitors 

 

I. INTRODUCTION 
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 A. Background (cont’d) 

3. Similar timing of disclosure 

• Both require disclosure three days after 

application 

• Both require final disclosure shortly before 

consummation 

4. But that’s where similarities end 

• Forms contain overlapping information 

• Inconsistent language 

• Burdensome for lenders to provide 

• Difficult for consumers to understand 

 

I. INTRODUCTION 
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 B. Ancient History 

1. Competing responsibilities 

 HUD in charge of RESPA 

 FRB in charge of TILA 

2. 1996 Congress required integrated disclosures 

 1998 HUD/FRB met, filed joint report to Congress 

 But could not agree on integration plan 

 Neither agency willing to cede authority 

3. One upmanship 

 2009 FRB issues closed-end proposal with significant TILA 
disclosures 

 2010 HUD implements brand new GFE and HUD-1 

4. Public pleads for coordinated forms 

I. INTRODUCTION 
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 C. Modern History 

1. Congress said, “We’ll take it from here.” 

 Section 1032(f) of Dodd-Frank Act requires CFPB to propose a 
regulation that combines RESPA-TILA disclosures within one 
year of transfer 

2. Know Before You Owe 

 CFPB undertakes 18-month effort to get it right 

3. Consumer testing and focus groups 

 Interactive comment process 

 Numerous sample forms analyzed 

 Public outreach 

4. CFPB convenes Small Business Panel 

5. July 9, 2012 Proposed Rule 

 1,099 pages long 

 Multiple LE and CD prototypes 

I. INTRODUCTION 
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A. Goals of New Rule 

1. Easier-to-use mortgage disclosure forms 

2. Improve consumer understanding 

3. Aid comparison shopping 

4. Prevent surprises at closing table 

 

II. FINAL REGULATION ISSUED 11-20-13 
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B. Two New Forms 

1. The Loan Estimate 

 Provided to consumers within three business days after 

submission of loan application 

 Replaces early TIL statement and GFE 

 Provides summary of key loan terms and estimates of loan 

and closing costs 

 Idea to promote comparison shopping 

2. The Closing Disclosure 

 Received by consumers three business days before 

consummation 

 Replaces final TIL statement and HUD-1 Settlement Statement 

 Provides detailed accounting of transactions 

C. Effective Date – August 1, 2015 

 

II. FINAL REGULATION ISSUED 11-20-13 
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B. Coverage 

1. Applies to most closed-end consumer 
mortgage loans 

2. Does not apply to: 

• Home equity lines of credit 

• Reverse mortgages 

• Mortgages secured by mobile homes or by 

dwellings not attached to property 

• Creditor that makes five or fewer mortgage 

loans in one year 

III.  FINAL REGULATIONS OVERVIEW 
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Definition of “Business Day” 
 

• Not one, but two definitions 

 

• When providing Loan Estimate to consumer within three 

business days of application 

• Defined as day on which the creditor’s offices are 

open to the public to carry on substantially all 

functions 

 

• Waiting period for Loan Estimate and consumer receipt of 

Closing Disclosure 

• Defined as all calendar days except Sunday and 

certain federal holidays 
 

IV.  TOP TAKEAWAYS IN FINAL RULE 
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Variations…the New Tolerances 

• Concept of “tolerances” nowhere to be found in RESPA 

(though TILA adopts tolerances to facilitate compliance) 

• Current Reg X creates three “Tolerance Buckets” 
• 1024.7(e)(1) Zero Tolerance 
• 1024.7(e)(2) 10% Tolerance 
• 1024.7(e)(3) No Tolerance 

• Final Rule avoids the “T” word 

• “Good Faith Estimate” is essentially defined as the 
disclosure of the actual amount charged to a 
consumer at closing 

IV.  TOP TAKEAWAYS IN FINAL RULE 
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Variations…the New Tolerances (cont’d) 
Tolerances now called “Variations” 

• No variations (Zero Bucket) expanded to include: 
 - Affiliate charges 
 - Fees paid to unaffiliated SSP that consumer cannot shop for 

• Limited increases (10% Bucket) 
 - Charge paid to unaffiliated SSP selected from creditor’s SSPL 

• Variations permitted (No Tolerance Bucket) 
 - SSP shopped for by consumer 
 - Prepaid interest 
 - Property insurance premiums 
 - Escrow amounts, impound reserves 

IV. TOP TAKEAWAYS IN FINAL RULE 
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Variations…the New Tolerances (cont’d) 
 

• No Tolerance does not mean No Tolerance 

• Creditor still on the hook under No Tolerance Bucket 

• “Best information reasonably available to the 
Creditor” 

• Don’t get off scot-free if you intentionally lowball 
prepaid interest, escrow amounts, etc. 

 

• Changed circumstances still exist to permit revisions 

to Loan Estimate fees 

IV. TOP TAKEAWAYS IN FINAL RULE 
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Timing of Disclosures 

 Loan Estimate: 

• “Application” trigger  

• Three business days after Application 

• Seven business days prior to consummation 

• Waiver of waiting period permitted in bona fide financial 

emergencies 

• Written statement by consumer 

• No printed forms 

• Re-disclose within three business days of change 

IV. TOP TAKEAWAYS IN FINAL RULE 
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Timing of Disclosures (cont’d) 
 

Closing Disclosure: 

• Consumer must receive three business days 
before consummation 

• Unless 
 

• Bona fide personal financial emergency 
• Written statement by consumer 
• Printed forms prohibited 

 

• Seller must receive no later than day of 

consummation 

IV. TOP TAKEAWAYS IN FINAL RULE 
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Timing of Disclosures (cont’d) 

 Closing Disclosure: 

• If Closing Disclosure becomes inaccurate before closing, 

provide corrected disclosure at or before consummation 

• Still must be able to inspect one business day prior to 

consummation 

• Limited changes require a new three-business-day waiting 

period: 

• Changes above APR tolerance 

• Change to loan product 

• Addition of prepayment penalty 

• This is a change from proposed rule 

• Changes in dollar amounts $100 or greater would have required 

a new waiting period.   

IV. TOP TAKEAWAYS IN FINAL RULE 
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Timing of Disclosures (cont’d) 
  

 Closing Disclosure: 

• Changes post-closing require revised Closing 

Disclosure: 

• Event related to settlement 30 days after closing 

and to an amount paid by consumer and/or seller = 

re-disclose 30 days after learning event occurred 

• Non-numeric clerical errors = re-disclose 60 days 

after consummation 

• Variation (tolerance) violation occurs = refund and 

re-disclose 60 days after consummation 

 

IV. TOP TAKEAWAYS IN FINAL RULE 
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Who Provides Closing Disclosure? 
 

• Either Creditor or Settlement Agent may provide 

Closing Disclosure to borrower 
• Creditor still on the hook 

• Settlement Agent must meet all Section 1026.19(f) 

requirements 

• Settlement Agent still must prepare and 
provide Closing Disclosure to seller 

• Must provide copy of seller Closing Disclosure to 

creditor 

IV. TOP TAKEAWAYS IN FINAL RULE 
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Itemization of Fees and Charges 

• Change in philosophy  

• HUD’s 2010 GFE and HUD-1 big on bundled services and 

charges on theory that consumers care about final figures 

• CFPB unbundles the services and separately itemizes 

each charge – so consumer knows exactly what they are 

paying 

• Fees and charges listed alphabetically 

• All title insurance charges (including closing fee) must 

be designated by “Title – [description of fee]” 

IV. TOP TAKEAWAYS IN FINAL RULE 
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Penalties and Liability 

• Penalties for GFE/HUD-1 Violations under RESPA = None 

• Penalties for Disclosure Violations under TILA = 

• $4,000 per violation 

• Actual damages and attorneys’ fees 

• Do TILA penalties apply to any violation related to 

combined mortgage disclosures? 

• UDAP concerns = creditor must use information 

reasonably available to make fee disclosures 

IV. TOP TAKEAWAYS IN FINAL RULE 



QUESTIONS? 



DISCLOSURE FORMS 



LOAN ESTIMATE FORM 
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 A.  First page 

• Loan terms – loan amount, interest rate, 

monthly P&I, prepayment penalty, 

balloon payment 

• Projected payments 

• Escrow information 

• Total estimated costs 
• Closing Costs 

• Cash to Close 

 

V.  LOAN ESTIMATE FORM 
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Fixed-Rate 

Purchase 
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5/3 ARM 

Interest-

only 

Purchase 
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B. Second page 

• Estimated settlement fees 

 

• Cash to close, including credits, escrow, 

and down payment 

 

• Adjustable payment and interest rate 

tables 

V.  LOAN ESTIMATE FORM 
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Fixed-Rate 

Purchase 
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5/3 ARM 

Interest-only 

Purchase 
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C. Third page 

• Comparisons, including APR and total 

amount of interest 

 

• Other disclosures – appraisal, assumption, 

servicing transfer 

 

• Borrower acknowledgement and signature 

(not required) 

V.  LOAN ESTIMATE FORM 
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Fixed-Rate 

Purchase 
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5/3 ARM 

Interest-

only 

Purchase 



CLOSING DISCLOSURE FORM 



34 

 A. First page 

• Same as first page of Loan Estimate 

• Loan terms – loan amount, interest rate, 

monthly P&I, prepayment penalty, 

balloon payment 

• Projected payments 

• Escrow information 

• Total estimated costs 
• Closing Costs 

• Cash to Close 

 

VI.  CLOSING DISCLOSURE FORM 
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Fixed-Rate 

Purchase 
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Fixed-Rate  

Refinance 
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B. Second page 

• Closing cost details 

 

• All Loan Costs and Other Costs paid 

by borrower, seller, and other parties 

 

• Similar to current page 2 of HUD-1 

VI.  CLOSING DISCLOSURE FORM 
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Fixed-Rate  

Purchase 
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Fixed-Rate  

Refinance 



40 

C. Third page 

• Calculating Cash to Close table 

• Similar to table on page 2 of Loan 

Estimate 

• Requires comparison to information 

on Loan Estimate 

 

• Summaries of Borrower and Seller 

transactions 

• Similar to current page 1 of HUD-1 

VI.  CLOSING DISCLOSURE FORM 



41 

Fixed-Rate  

Purchase 
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Fixed-Rate  

Refinance 
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D. Fourth page 

• Loan disclosures 
• Assumption 

• Demand feature 

• Late payment 

• Negative amortization 

• Partial payments 

• Security interest 

• Escrow account 

 

• Adjustable Payment and Interest Rate Tables 
• But, only if applicable to the transaction 

VI.  CLOSING DISCLOSURE FORM 
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Fixed-Rate  

Purchase 



45 

Fixed-Rate  

Refinance 
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E. Fifth page 

• Loan calculations 

• Total of payments 

• Finance charge 

• Amount financed 

• APR 

• Total interest percentage 

• Other disclosures 
• Appraisal (if applicable) 

• Contract details 

• Liability after foreclosure 

• Refinance 

• Tax deductions 

• Contact Information 

• Signature lines (but not required) 

VI.  CLOSING DISCLOSURE FORM 
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Fixed-Rate  

Purchase 
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Fixed-Rate  

Refinance 



CFPB ENFORCEMENT ACTIONS 
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CONSUMER FINANCIAL PROTECTION BUREAU 

 EFTA 

 ECOA 

 FCRA 

 GLB 

 FDCPA 

 HOEPA 

 

 

 HMDA 

 TIL 

 RESPA 

 SAFE Act 

 FDIC 

 INTERSTATE LAND 

SALES 

Transfer of Existing Consumer Laws 
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CONSUMER FINANCIAL PROTECTION BUREAU 

Enormous Powers  

 1. Authority for Numerous Statutes 

2. Power to Write Rules 

a. Carry out purposes and objectives of federal 
consumer financial laws and prevent evasions 
thereof 

b. Mandate form/content of disclosures 

c. Identify unfair and deceptive practices 

d. Restrict pre-dispute arbitration 

e. Impose registration requirements  

3. Enforcement authority 
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CFPB PACKS A WALLOP 

   Penalties 

 

 

 

 

 

2. Enforcement authority beyond original statutes 

a. Can launch investigations (C&D power) 

b. Can bring litigation 

c. Can conduct studies, collect information and make reports  

      
1. Nuclear arsenal of weaponry 

a. Including: 

 Rescission   

 Refunds 

 Restitution 

 Damages 

 Unjust enrichment 

 Public notification 

 



53 

CFPB PACKS A WALLOP (cont’d) 

   

Penalties (cont’d) 

       3. Civil $ penalties 

 Up to $5,000 per day 

 $25,000 per day for reckless violation 

 Up to $1.0 million for knowing violation 
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CIVIL INVESTIGATIVE DEMAND / NORA 

   

1. CFPB’s initiation of an investigation 

2. Production of documents and/or testimony 

3. Strict timelines 

4. Standards for electronic production of 

documents 

5. May result in Notice and Opportunity to 

Respond and Advise (NORA) process if CFPB is 

considering enforcement action 
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RESPA ENFORCEMENT ACTIONS 

   

1. 45 total enforcement actions thus far by CFPB 

a. 12 of 45 involve RESPA 

 In 2014, 6 are RESPA related 

b. Many RESPA actions carried over from HUD investigations 

c. Topics include: 

 Affiliated business arrangements (2) 

 Captive mortgage reinsurance (5)  

 Rental of office space (1)  

 Splitting of fees (1) 

 Referral fees to salespersons (1) 

 GFE (1) 

 Marketing Services Agreement (1) 

2. Lawsuit filed - affiliated business arrangements 
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RESPA ENFORCEMENT ACTIONS 

   
2.  CFPB sought to recover: 

a. Disgorgement of profits 

b. Civil money penalties 

c. Compliance monitoring and reporting 

d. Production of records 

3.  Payments to CFPB range from $30,000 to $20.0M 

 

 

      



57 

PMI & CAPTIVE REINSURANCE 
Civil Action and Settlement 

1. Allegation:  PMI companies payments to Lender owned reinsurance 

companies were in excess of risk assumed by reinsurance companies 

2. Three waves 

 a.  Genworth, United Guaranty, Radian, MGIC 

 Collectively pay $15M 

 Cease arrangements 

 Enjoined from entering into new arrangements 

 Submit to compliance monitoring and reporting 

 b.  Republic Mortgage Insurance Corp. 

 Similar Consent Order 

 $100,000 civil penalty 

 c.  CFPB v. PHH 

 Civil lawsuit 

3.     All HUD referrals 
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Paul Taylor Corp. 
Affiliated Business Arrangement 

1. Allegation:  Paul Taylor owns interest in two joint venture 

mortgage companies.  CFPB alleges they are shams. 

 work performed by bank and mortgage company venturers 

 no employees, no origination, processing, underwriting 

2. CFPB relying on HUD 1996-2 Policy Statement 

3. Taylor pays $118,149, full amount of distributions over 3 years 

 Agrees to cease and desist for 5 years from owning another settlement 

service provider (other than sale of homes) 

4. FDIC referral 
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Borders & Borders PLC 
Affiliated Business Arrangement 

1. Allegation:  Law firm’s nine joint venture title agencies a sham   

 did not have own offices 

 email address, phone numbers 

 single independent contractor did the title work 

 no outside customers 

 no attempt to get outside business 

 much of work done by B&B 

2. No settlement – CFPB files Civil Suit 

 Disgorgement of all revenues 

 Injunctions against B&B and its members 

3. HUD referral 

 B&B shut down jvs before CFPB started investigation 
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Fidelity Mortgage Corporation 
Room/Desk Rentals 

1. Allegation:  Fidelity did not use space it leased from Bank and 

amount paid for rent was disguised referral payment  

 Rent based upon revenues received by Fidelity from Bank 

 $27,000 amount Fidelity paid to Bank in “rent” 

2. Fidelity agreed to cease and desist activities 

 Paid $57,000 civil money penalty 

3. Bank not charged 
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1st Alliance Lending, LLC 
Section 8(b) Investigation 

1. Allegation:  1st Alliance provided loss-mitigation financing to 

distressed borrowers.  Hedge Fund funded these loans   

 1st Alliance paid Hedge Fund a split of monies earned on loans 

 1st Alliance continued to split fees with Hedge Fund even after it made 

other financing arrangements in 83 deals 

2. 1st Alliance discovers improprieties  

 Self-reports to CFPB 

 Fully cooperates in investigation 

 Admits liability 

3. Consent Order 

 Paid civil money penalty of $83,000 

 Agrees to comply with RESPA 
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Realty South 
Required Use/AfBA Disclosure 

1. Allegation:  Reality South’s Purchase Contract required use of 

Title South and Title South Closing Center 

 AfBA disclosure language promoted and marketed affiliates 

 Defective AfBA Disclosure Statement (font, capital lettering, format) 

2. Realty South self-corrected Purchase Contract 

 Now provide consumers a choice:  select one of 2 boxes 

 Title South or Other 

3. Consent Order 

 Realty South AfBA statement to mirror Appendix D of Reg X 

 Revise training manuals to inform agents of no required use 

 Civil money penalty of $500,000 

 Produce all HUD-1s from errant Purchase Contracts 
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Stonebridge Title Services 
Referral Fees/Fee Splits/Employee Payments 

1. Allegation:  Stonebridge paid referral fees to independent 

salespeople in return for soliciting and referring title insurance 

business to Stonebridge 

 Received commissions for each title order based on value of title 

insurance 

 Salespeople paid on W-2 basis 

 No supervision or control over salespeople; acted as independent 

contractors 

2. Consent Order 

 Civil money penalty of $30,000 

 Amount based on ability to pay 
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Amerisave Mortgage Corporation 
GFE/Affiliated Business Arrangement 

1. Allegations: (RESPA only) 

 Charged fees before providing consumers with GFEs 

 Charged more than actual cost of credit report 

 Did not disclose affiliation with AMC before scheduling appraisal 

and/or charging fees 

2. Consent Order (not directly tied to RESPA allegations) 

 Payment of $14.8M for consumer redress 

 Civil money penalty of $4.5M 

 Civil money penalty of $1.5M for owner of company 

 Agree to give AfBA disclosure before making a referral or at time of 

loan application 

 Engage Independent Consultant and provide compliance plan in 

response to report of Independent Consultant for three years 
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Lighthouse Title  
Marketing and Services Agreements 

1. First statement from CFPB on MSAs 

2. Allegation:  Lighthouse entered into MSAs with real estate 

companies and paid marketing fees in return for the referral of title 

business 

 No determination or documentation of fair market value 

 Payments based on referrals and what competitors were willing to pay 

under MSA 

 No verification that marketing services actually performed 

3. Lighthouse agreed to end MSAs and refrain from entering into 

MSAs in the future 

 Paid $200,000 civil money penalty 

 Agreed to document all things of value given in excess of $5 

 

 


